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“GIAM POC THUC TE” VA “GIAM POC GIAU MAT” - QUY PINH
PHAP LUAT CUA MOT SO QUOC GIA TREN THE GIOI VA PE
XUAT HOAN THIEN CHO PHAP LUAT VIET NAM

Nguyén Pirc Huy & Lé Hién Nhu
Sinh vién K18501, Truwong Bai hoc Kinh té - Ludt, PHQG Tp.HCM
Bai viét tdp trung phén tich quy dinh phép ludt mét sé quoc gia trén thé giGi vé viéc
thira nhan “giam déc thuc té” va “gidm doc gicfu mat”. Bo”‘ng thoi, dwa trén quy dinh
phdp ludt va cdc an 1é cia cde quoc gia ndy, bai viét phan tich viéc xdc dinh ciing nhu
nghia vu va trach nhiém ciia “giam doc thuc té” va “giam doc giau mat”. Tir d6 chi ra
nhitng bdt cdp ciia phdp ludt Viét Nam va dwea ra mot s6 dé xudt hoan thién phdp ludt vé
van dé nay.
Tir khéa: “giam doc thuc té”, “giam doc gidu mdt”, ngwoi qudn Iy cong ty
The article focuses on analyzing the legal provisions of some countries around the
world to identify “de facto directors” and ‘“shadow directors”. Concurrently, based on
the legal regulations and precedents of these countries, the article analyzes, identifies the
obligations and liabilities of ‘“de facto directors” and “shadow directors”. Based on
these, the article points out the inadequacies of Vietnamese law and makes some

proposals to improve the law of this issue.

’»” L3
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1. Pit van dé

Céc thanh vién cua cong ty dong vai tro quan trong trong vi¢c giup cong ty van hanh
va phat trién, trong d6 vai tro clia nguoi quan 1y 1a cot yéu. Vé ban chat, mdi quan hé
gitta nguoi quan ly va cong ty 1a quan hé uy thac, c6 nghia 1a ngudi quan 1y s€ phai hanh
dong vi loi ich cua cong ty thay vi loi ich cia minh. Dé thuc hién vai trd ctia minh, ngudi

quan 1y cong ty duoc phap ludt trao quyén thuc hién hoat dong quan 1y. Do do, viéc xac
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dinh duoc ai 13 ngudi quan 1y ciia mot cong ty va vai trd cia ho 13 rat quan trong.' Viée
xéac dinh dung chu thé ndo 1a ngudi quan 1y cong ty ¢ ¥ nghia trong viéc xac dinh nghia
vu va trach nhiém cua ho lién quan dén viéc vi pham cac nghia vy nay, ddm bao cho hoat
dong quan 1y cong ty dién ra hiéu qua, dong thoi bao vé quyén va loi ich hop phap cho
chu s& hiru, cong ty va cac bén lién quan.

O cac hé thong phap luat khac nhau, viéc xac dinh chu thé 1a ngudi quan 1y ciia cong
ty cling c6 su khac biét. Tai mdt s6 nude phat trién nhu Anh, Hoa Ky, Uk,... thuat ngir
giam doc (directors) khong chi dugc dung dé chi nhitng nguoi co chic danh gidam doc
nhu phap luat Viét Nam ma con bao gom ca mot sé ngudi quan ly cong ty.> Ngoai ra,
phap luat cac qudc gia ndy xac dinh giam dbc khong chi bao gém cac giam ddc duge bd
nhi¢m hop 1€ theo quy dinh phép luat va quy dinh ctua cong ty (de jure directors) ma con
bao gém nhiting nguoi dong vai trd 1a giam dbc. Ho dugce x4c dinh la “giam dbe thuc t&”
(de facto directors) va “giam ddc gidu mat” (shadow directors).

2. Tong quan vé “giam ddc thue t&” va “giam doc gidu mit”
2.1. Nguén géc

Theo thAm phan Lord Collins, chttc danh “giam ddc thyc t&” di xudt hién tai Anh vao
khoang nam 1840, tuy khong duoc ghi nhén vao cac van ban phap luat nhung dugc lam
18 qua cac an 18 tidu biéu: Murray v Bush [1873] LR 6 HL 37, Mahony v East Holyford
Mining Co Ltd [1875] LR 7 HL 869, Morris v Kanssen [1946] AC 459.° Cac an 1€ nay

! Lindi Coetzee, ‘The fiduciary relationship between a company and its director’ (2014) 35 (2), Sabinet African
Journals, 285 <https://journals.co.za/doi/abs/10.10520/EJC165857> truy cép ngay 13/10/2021

2 Xem Bui Xuin Hai, ‘Ngudi quan 1y cong ty theo luat doanh nghiép 1999 — Nhin tir goc do ludt so sanh’ (2005)
4/2005 Tap chi Khoa hoc Phap 1y. Theo phap luat ctia cac nude theo hé théng luat Anh - My, hoi dong giam ddc
(“board of directors™) hay cac giam ddc (“directors”) 1a nhimg ngudi quan 1y va chi dao cong viéc kinh doanh cia
cong ty. Do d6, cac giam ddc (“directors™) 1a ngudi quan 1y cong ty, ho thuc hién viéc quan 1y va giam sat hoat dong
cong ty. Ngoai ra, phap luat clia cac quic gia nay thuong dua ra dinh nghia vé giam dbc (“directors™) va phan biét
giam ddc (“directors™) voi nguoi diéu hanh (“officers”). Theo d6, giam dbc (“directors™) 1a thuat ngir thuong ding
dé chi mot thanh vién cua hoi dong giam ddc (“board of directors™), con ngudi diéu hanh (“officers”) 1a nguoi tham
gia vao cong viéc diéu hanh hoat dong hang ngdy cia cong ty. Thong thuong, ¢ dong (“shareholders”) c6 quyén
bau chon ra giam ddc, nhung chinh giam dbc méi 1a nguoi lwa chon va giam sat nhitng ngudi diéu hanh. Xem thém
David A. Skeel Jr., ‘Corporate Anatomy Lessons’ (2004) 113(7) The Yale Law Journal 1519

3 Holland v Revenue and Customs & Anor [2010] UKSC 51
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déu dua trén hoat dong thuc té ciia ngudi quan 1y dé xac dinh trach nhiém phap 1y cua ho.
Theo an 1¢ Mahony v East Holyford Mining Co Ltd [1875] cia Anh, viéc xac dinh “giam
dbc thuc t&” cua cong ty East Holyford Mining dua vao viée “giam déc thuc t&” du
khong duoc bd nhiém nhung ho dd “soan ngdi” giam doc dé diéu hanh cong ty va duoc
nhitng ngudi lién quan thira nhan 1a giam doc cong ty.*

Khong giéng vé6i “giam dbc thyc té”, khai niém vé “giam doc gidu mat” co thé dugc
bat ngudn tir Pao luat Cong ty nam 1917 cua Anh. Vao thoi diém Dao luat Cong ty 1908
dang c6 hiéu luc, cac thong tin chi tiét vé giam doc phai dugc dua ra trong bao cao hang
nim cia cong ty va so dang ky giam déc.’ Dén khi Dao luat Cong ty 1917 ra doi, dinh
nghia vé giam ddc tai Diéu 3 d3 dugc mé rong dé ap dung cho quy dinh vé viéc cong bd
thong tin nay, bao gdbm “bat ky ngudi ndo phi hop véi cac huéng dan hodc chi dao ma
giam dbc ctia mot cong ty da quen hanh dong”.* Cho dén nam 1980, cum tir “giam ddc
giéu mat” chinh thirc xuét hién 1an dau tién trong luat.” Tom lai, ¢o thé thé'ly réng cac khai
niém “giam ddc thyuc t&” va “giam déc gidu mat” duoc xudt phat tir phap luat ciia Anh.
Tuy nhién, quy dinh vé “giam ddc thuc t&” va “giam ddc gidu mit” ngay nay khong chi
dugc st dung tai Anh ma con dugc st dung tai mdt sO quéc gia trén thé gi61 nhu Uc,
Singapore.... va s& duoc phan tich & phan sau.

2.2. Khai ni¢m

Khai niém “giam ddc thuc t€” d3 duoc nhin nhan va lam rd thong qua an 1€ Re
Hydrodam (Corby) Ltd [1994] ctia Toa an Cap cao England & Wales tai Anh. Trong phan
quyét cia minh, thdm phan Millett J di dwa ra két luan ‘giam déc thuc té 1a mot ngudi gia
dinh déng vai tro giam dbc. Ngudi nay duoc cong ty xem 1a giam ddc, dong thoi co y
dinh tr¢ thanh gidm ddc mac du chua bao gio duogc bd nhiém thuc su hodc hop 18°.% Bén

* Mahony v East Holyford Mining Co Ltd [1875] LR 7 HL 869

> Companies Act 1908 (UK) ss 26 & 75

¢ Oleksandra Kolohoida, ‘The Concept of Shadow Directors’ Liability under the United Kingdom and Ukrainian
Legislation’ (2016) 3 ReOS 126 <http://www.reos.uni-goettingen.de/?p=666> truy cap ngay 15/10/2021

7 Companies Act 1980 (UK) s 63 quy dinh “giam ddc gidu mat” 1a ngudi dung sau chi dan cho giam ddc thyc su cia
cong ty - nhitng ngudi da quen lam viéc theo su huéng dan cia ho

8 Re Hydrodam (Corby) Ltd [1994] 2 BCLC 180
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canh do, trong an 1€ Secretary of State for Trade and Industry v Tjolle [1998] cua Toa an
Cap cao England & Wales, thim phan Jacob J ciing nhan dinh ring tuyén bd cua thim
phan Millet J 1a quan trong trong viéc xac dinh “giam ddc thuc t&”. Pong thoi, 6ng ciing
dua ra mot sb quan diém mai dé co thé xac dinh “giam dbc thue t&”. Theo ong, mot
ngudi 1a “giam ddc thuc t&” khi nguoi d6 sir dung chirc danh giam ddc cua cong ty, st
dung céc thong tin chi riéng chirc danh gidm déc c6 duge dé dua ra cac quyét dinh cé tinh
quan trong anh huong dén hoat dong cong ty.’

Vé “giam dbc gidu mat”, trong phan quyét ciia minh, tham phan Millett J ciing dua ra
két luan “giam dbc gidu mat” 1a ‘ngudi khong tuyén bd hodc co ¥ dinh tré thanh giam
d6c nhung lai an nép trong bong t6i dé che chd cho giam ddc cua cong ty. Giam ddc gidu
mit khong duoc cong ty xem 1a giam dbc’'®. Tuy nhién, khai niém “giam ddc gidu mat”
duoc quy dinh trong Pao luat Cong ty 2006 cia Anh mang tinh hoan thién hon. Theo
Pao luat nay, “giam dbc gidu mat” duoc hiéu 1a nguoi thudng xuyén dua ra nhitng hudng
dan hodc chi dao cho cac giam ddc cta cong ty thuc hién theo."

Tuy dugc dién giai theo nhiéu cach khic nhau nhung tyu trung hai khai niém “giam
ddc thue t&” va “giam dde giéu mat” dugc xac dinh dya trén vai tro, cong viéc cua nguoi
dé chur khong chi phu thudc vao chirc danh ma nguoi do6 dugce bo nhiém. Piéu nay da tao
co s& dé xac dinh dung trach nhiém cua ngudi quan 1y cong ty, gop phan bao vé quyén loi
chinh dang cua chu s¢ hitu, cong ty va cac bén lién quan.

3. Quy dinh phap luit ciia mot s6 qudc gia trén thé gidi vé “giam doc thuc t&” va
“giam doc gidu mit”
3.1. “Gidm déc thuc t8”
3.1.1. Xac dinh “giam doc thuc 6"
Tuy khong duoc bo nhiém véi chirc danh chinh thire nhung “giam déc thuc t€” lai giit

mat vai trd quan trong trong hoat dong quan tri cong ty va duge phap luat cia nhiéu quéc

? Secretary of State for Trade and Industry v Tjolle [1998] BCC 282

1% Re Hydrodam (Corby) Ltd [1994] 2 BCLC 180, 183
' Companies Act 2006 (UK) s 251
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gia thira nhan. Theo Piéu 250 Pao luat Cong ty 2006 ciia Anh, giam ddc 1a bat ky ngudi
nao gitt chire vu giam déc va bang bét ctr tén goi nao.”? Do d6, viée xac dinh mot nguoi
c6 phai 1a giam dbc hay khong s& khong phu thudc vao chirc vu ma ngudi dé dang co.

Trong vu kién Lo-Line Electric Motors Ltd dugc tuyén boi Toa an tdi cao Anh, mot
ngudi chua bao gio duge bod nhiém chinh thirc lam giam déc nhung c6 hoat dong trong
cong ty nhu mot giam ddc va duge hoi dong giam ddc coi 1a giam doc thi nguoi d6 chinh
1a “giam doc thyc t€”."> Va trong vu Smithton Ltd v Naggar, Toa an Phuc tham ciia Anh
da tuyén 6ng Naggar khong phai 1a “giam doc thyc t&” vi tat ca nhiing thanh vién cia
cong ty va bén thir ba c6 lién quan déu khong xem 6ng 1 giam doc cua cong ty, tic ong
Naggar du hoat dong vai tu cach 1a giam doc nhung lai khong dwoc moi ngudi nhin nhan
nhu mot giam ddc duge cong ty bd nhiém." Nhu vdy, theo phap luat ciia Anh, viéc xac
dinh mot nguoi c6 phai la “gidm dbc thuc t&” cua cong ty hay khong khong phu thudc
vao sy b6 nhiém ma can phai dua trén cac bang ching dé xac dinh nguoi d6 hoat dong
nhu mot giam ddc cia cong ty va duge nhirg nguoi trong cong ty, cac bén lién quan xem
1a giam dc."s

Con theo Diéu 9 Pao luét Tap doan Uc, giam ddc duoc hiéu 1a mot nguoi dugc bd
nhiém vao vi tri giam ddc bét ké tén goi cua vi tri d6 1a gi. Néu khong thudc trudng hop
ngoai 18, giam ddc con bao gém nhirng ngudi khong duge bo nhiém hop 16 1am giam doc
nhung hoat dong véi tu cach giam doc.'® Co thé thay rang, phap luat Uc ciling ghi nhan
“giam ddc thuc t&” 1a ngudi dong vai tro giam ddc ngay ca khi khong duoc bo nhiém hop
1€.

Dé xac dinh chinh xac mot nguoi co 1a “giam déc thuc t€” hay khong, Toa an Uc dua

trén viéc xem xé€t cdc nhi€ém vu dugc thyc hién boi nguoi dé trong boi canh cong ty cu

12 Companies Act 2006 (UK) s 250

13 Lo-Line Electric Motors Ltd, Re [1988] Ch 477

14 Smithton Ltd v Naggar [2014] EWCA Civ 939

'3 Rehana Cassim, ‘A Comparative Analysis of the Identification of De Facto and Shadow Directors in South Africa,
the United Kingdom and Australia’ (2021) 15 (1) ICCLJ 1, 8

<https://papers.ssrn.com/sol3/papers.cfm?abstract id=3848703> truy cap ngay 01/11/2021

'8 Corporations Act 2001 (Australia), s 9
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thé. Trong an 1& Corporate Affairs Commission v Drysdale [1978], Toa an Tbi cao Uc
cho rﬁng mot nguoi khong dugc bo nhiém, bd nhiém khong thanh hodc da hét nhiém ky
nhung van hanh dong voi vi tri giam déc thi du khong c6 thim quyén hop phap ngudi do
van phai chiu trach nhiém phap 1y véi tu cach giam ddc cong ty.'” Quan diém nay ciing
da duoc Toa an Lién bang Uc ghi nhén trong an 18 Grimaldi v Chameleon Mining NL (No
2) [2012] rang “giam dbc thuc t&” 13 ngudi khong c6 hodc khong con quyén hop phap
nhung van hoat dong nhu mot giam ddc.'® Nhu vay, Toa an Uc xéac dinh tu cach giam déc
dua trén nhiém vy dugc thuc hién trong bdi canh hoat dong ctia mgt ngudi va hoan canh
cu thé cua Cong ty. Co thé thiy cach tiép can nay cua Toa an Uc c6 nét trong tu v6i Toa
an Anh."

3.1.2. Trach nhiém cua “gidm déc thuc té”

Du khéng dugc bd nhiém chinh thirc nhung “giam ddc thuc t&” van phai chiu trach
nhiém phép 1y d6i v6i hanh dong ctia ho dudi vai tro giam ddc. Theo an 1& Re Hydrodam
(Corby) Ltd [1994] ctia Anh, trach nhi€ém phép ly khong phu thudce vao tinh hop 1€ ctua
chtrc danh gidm ddc. Nhitng nguo1 ddm nhan vai tro giam ddc, thuc hién cac quyén va
chirc ning ciia giam ddc thi du c6 duge bo nhiém hop 1¢ hay khong van phai chiu trach
nhiém gan véi vai trd cta ho.?

Bén canh dé, “giam déc thuc t&” co thé bi cong ty, co déng hodc bén thir ba co lién
quan khéi kién néu ho khéng hoan thanh nhiém vu dugc phéap luat quy dinh ddi véi giam
dbc. Pidu nay da duoc ching minh qua vu Chameleon Mining kién Phillip Grimaldi, theo
d6 Toa an Liéng bang Uc cho ring 6ng Phillip Grimaldi 1a “giam dbc thyc t&” cua cong
ty Chameleon va dng d3 phai bdi thudng cho coéng ty Chameleon nhirng ton that phat sinh
tir hanh dong cua éng ta v4i vai trd giam ddc cong ty. Ngoai ra tai Uc, “giam ddc thuc t&”
c6 thé bi Uy ban Pau tu va Ching khoan Uc (Australian Securities and Investments

Commission - ASIC) truy ctru trach nhi¢m hinh sy, 4p dung hinh thirc xur phat vi pham

17 Corporate Affairs Commission v Drysdale [1978] HCA 52 (1978) 141 CLR 236

'8 Grimaldi v Chameleon Mining NL (No 2) [2012] FCAFC 6 200 FCR 296
1 Rehana Cassim, tldd, 9
2 Re Hydrodam (Corby) Ltd [1994] 2 BCLC 180
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hanh chinh (phat tién), budc phai chiu trach nhiém c4 nhan vé cac khoan ng cia cong ty
néu cong ty kinh doanh trong tinh trang v& ng va bi tudc quyén quan 1y cong ty.!

Phép luat cong ty tai Pai Loan ciing quy dinh twong ty diéu nay. Theo d6 mot nguoi
khong phai 1a giam dbc cta cong ty ma trén thyc té thuc hién hoat dong kinh doanh ciia
giam dbc hodc trén thuc té kiém soat viée quan ly nhéan sy, tai chinh hodc hoat dong kinh
doanh cua cong ty s€ phai chiu trach nhiém dan sy, hinh sy va trdch nhi¢m hanh chinh
v6i tu cach 1a giam doc.?

3.2. “Gidm doc gidu mat”
3.2.1. Quy dinh vé “giam doc gidu mét”

Tai Anh, “giam ddc gidu mit” dugc quy dinh trong mot diéu khoan riéng ctia Pao
luat Cong ty 2006. Theo Pao luat nay, “giam dbc gidu mit” 1a nhiing nguoi khién cac
giam ddc cua cong ty thuong xuyén thuc hién cac cong viéc theo hudng dan hoic chi dao
ciia ngudi d6.2 Mot dinh nghia tuong ty vé “giam dbc gidu mit” ciing xuat hién trong
Pao luat Truit quyén giam doc cong ty 1986 va Pao luat Pha san 1986.%

C6 thé thdy ring Pao luat Cong ty cua Anh dua ra su phan biét rd rang giita dinh
nghia “giam ddc gidu mat” va cac dinh nghia giam déc khac. Trong khi d6 tai Uc, “giam
dbc gidu mat” duge quy dinh trong dinh nghia vé giam dbc cua Dao luat Tap doan 2001.
Theo dao luit nay, giam ddc bao gdm céa nhitng nguoi khién cac giam dbc cua cong ty
thuong xuyén thuc hién cong viéc theo chi dao hodc mong mubn cia ngudi d6.” Tai
Singapore, mot khai niém giam dbc twong tu v6i phap luat Uc duoc quy dinh trong Pao
luat Cong ty 1967.%

Ca phap luat Anh, Uc va Singapore déu cho dung tir “person” dé chi cac “giam ddc
gidu mat”. Do d6, nhitng nguoi duoc xem la “giam déc gidu mat” khong chi gisi han 1a

ca nhan ma con ca phdp nhan. Co thé 1y gidi rang, du chi c6 cd nhan méi dugc bd nhiém

2! Grimaldi v Chameleon Mining NL (No 2) [2012] FCAFC 6 200 FCR 296

22 Company Act 1929 (Taiwan) s 8

» Companies Act 2006 s 251(1)

* Xem thém Company Directors Disqualification Act 1986 (UK) s 22 va Insolvency Act 1986 (UK) s 251
25 Corporations Act 2001 (Australia) s 9

2 Companies Act 1967 (Singapore) s 4(1)
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lam giam dbc chinh thitc nhung vén di cac “giam dbc gidu mat” vé ban chat khong duoc
bd nhiém vao vi tri giam dbc nén khong nhat thiét phai ngin can mot phap nhan duoc coi
1a “giam dbc gidu mat”.”” Pa phan cic cong ty me thudng c6 xu hudng chi phdi hoat
dong cua cac cong ty con nén bén canh viée ap dung co ché “xuyén man che”?® dbi véi
cong ty me thi cling can phai xdy dung va hé théng hoa trach nhiém phap 1y cta cac cong
ty me v6i tu cach 1a “giam ddc gidu mat”. Diéu nay s& 4p dit cho cac cong ty me cic
nghia vu tuong duong voi cac giam dbc cua cong ty, giup cong ty me kiém soat cong ty
con c6 thé duoc coi 1a “giam dbc gidu mit” ctia cong ty con va phai chiu trach nhiém.”
3.2.2. Cdc tiéu chi dé xdc dinh “giam doc gidu mdt”

Mot trong nhitng tiéu chi quan trong dé xac dinh “giam dbc gidu mat” 1a viéc dua ra
cac hudng dan va chi dao. Tai Anh, phan quyét cua tham phan Millett J trong vu kién Re
Hydrodam (Corby) Ltd [1994] cho thiy ring ngudi bi cao budc 1a “giam ddc gidu mit” 1a
nguoi dua ra cac huéng dan hodc chi dao.’* Tuy nhién, néu “giam déc gidu mat” khong
dua ra sy hudng dan va chi dao truc tiép nao thi phai ching minh rang ho c6 mot s6 nd
luc 18 rang dé kiém soat hodc gdy anh huong dén ngudi quan 1y.%' Trong khi Pao luat
Cong ty ciia Anh quy dinh “giam d6c gidu mat” dua ra cac “huéng dan hoic chi dao”
(directions or instructions) thi Pao luat Tap doan cua Uc dé cap dén “chi dao hoac mong
mudn” (instructions or wishes). Ly do ctia viéc nay duogc toa an ¢ Uc dua ra 1a mong
mudn bao ham céc trudng hop rong hon so véi cac hudng dan.** Cac chi dao hoic mong
mudn nay phai lién quan dén cac van dé cua giam ddc, tirc lién quan dén viéc dua ra cac

quyét dinh danh cho cong ty.

27 Michael D Hobson, ‘The Law of Shadow Directorships’ (1998) 10 (2) Bond Law Review 184, 203
<https://blr.scholasticahq.com/article/5315> truy cap ngay 3/11/2021

28 «Xuyén man che” (piercing corporate veil) duoc hiéu 1a mot thu tuc tu phap trong d6 toa an khong cong nhan
quyén mién trir thong thuong cta cac nha quan 1y cong ty hodc cac cd dong khoi trach nhiém dbi v6i cac hanh vi sai
trai cua cong ty. Xem Black’s Law Dictionary (9th ed. 2014) 1292

» Helen Anderson, ‘Piercing the Veil on Corporate Groups in Australia: The Case for Reform’ (2009) 33(2)
MelbULawRw 333, 355 <https://law.unimelb.edu.au/ _data/assets/pdf file/0006/1705281/33 2 1.pdf> truy cap
ngay 3/11/2021

3% Re Hydrodam (Corby) Ltd [1994] 2 BCLC 180

31 Michael D Hobson, tldd, 204

32 Buzzle Operations Pty Ltd (in lig) v Apple Computer Australia Pty Ltd [2011] NSWCA 109
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Ngoai ra, phap luat cia Anh, Uc va Singapore déu c6 quy dinh ngoai 1& vé mot nguoi
khong duoc coi 1a “giam dbc gidu mat” chi bai Iy do 1a cac giam dbc cong ty thuc hién
theo 16 khuyén trong kha niang chuyén moén cua ho.** Piéu nay nham bao vé cac cb van
chuyén mon nhu nha tai chinh, luat su, ké toan,... khi cac giam dbc thuc hién theo 10
khuyén cua anh ta. Khac v6i su hudng dan va chi dao, 161 khuyén vén di khong mang
tinh bat budc nén dé xac dinh 16i khuyén dé co thé dugc xem 1a su huéng dan hoic chi
dao hay khong can phai dugc xac dinh mot cach khach quan dya trén co sé cua tat ca cac
bang chung.** Néu mot ¢d van dua ra cac 101 khuyén mang tinh bét budc va twong duong
voi viée kiém soat cong viéc cua cong ty thi ho s€ dugc xem la mot “giam dde giéu mat”.

Van dé can quan tam tiép theo 1a can phai xac dinh cac chu thé nao 1a cac giam ddc
clia cong ty nghe theo sy hudng dan va chi dao cia “giam ddc gidu mat”, chi bao gom
mot, mot sd hay toan bo nhitng ngudi c6 quyén kiém soat cong ty. S& khong hop 1y dé
cho rang mot ngudi phai dua ra chi dao cho toan bd nhirg ngudi kiém soat cong ty, vi du
nhu tit ca thanh vién hoi dong giam ddc thi méi duoc xem 1a “giam dbc gidu mat”. Boi
trén trén thuc té, chi can mot phﬁn 16n thanh vién hoi déng giam dbe nghe theo su chi dao
cua “giam dbe giéu mat” thi cong ty da du thuc hién theo su chi dao nay. Trong vu kién
Buzzle v Apple [2011], Toa an t6i cao bang New South Wales ctia Uc xac nhan rang cac
giam ddc thuong xuyén thuc hién theo chi dao hoic mong mudn cta “giam dbc gidu mat”
khong nhét thiét phai 1a tat ca cac giam dbc. Viéc da sé giam dbc cong ty da quen véi
viéc hanh dong theo chi dao hodc mong mubn cia “glam dbe giéu mat” 1a du. Tuong tu
tai Anh, trong vu kién Ultraframe v Fielding & Ors [2005], thim phan Lewison J cua
Toa an Cép cao England & Wales cho ring mot ngudi co su chi dao ma phan 16n hoi
ddng giam dbc quen véi viée thuc hién theo c6 kha ning tré thanh “giam ddc gidu mat”

du khong phai tat ca cac thanh vién da quen v6i viéc thyc hién.*

33 Xem Companies Act 2006 (UK) s 251; Corporations Act 2001 (Australia), s 9; Companies Act 1967 (Singapore) s
4(2)

3* Secretary of State for Trade and Industry v Deverell [2001] Ch 340

35 Ultraframe (UK) Ltd v Fielding & Ors [2005] EWHC 1638 (Ch)
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Cudi cing c6 thé xem xét dén 1a cac giam dbc cua cong ty phai quen véi viée thuc
hién theo sy hudng dan hodc chi dao cua “giam dbe giﬁu mit”. C6 thé coi réng, su chi
dao cta cac “giam dbc gidu mat” va nhitng hanh dong cua cac giam dbc phai c6 mbi lién
hé nhan qua véi nhau. Trong vu kién Buzzle v Apple [2011], hoi dong giam ddc da khong
hanh dong theo huéng din hodc mong mudn ciia Apple va éng Likidis nén khong c6 moi
lién hé nhan qua nao. Do d6 Toa 4n t6i cao bang New South Wales da két ludn rang ca
Apple va ong Likidis déu khong phai 1a “giam ddc gidu mit” cua Buzzle. Tuy nhién dudi
su ton tai cta “giam doc gidu mat”, cac giam doc cong ty van c6 kha ning ra cac quyét
dinh doc 1ap. Phan quyét ciia Toa 4an phiac thim Anh trong vu kién Secretary of State for
Trade and Industry v Deverell [2001] d3 nhin manh rang anh huéng cua mot “giam ddc
gidu mat” khong can phai duoc thuc hién doi véi toan bd hoat dong cua cong ty,* cac
giam ddc cong ty van co thé dua ra quyét dinh trong cac linh vyc ma “giam ddc gidu
mat” khong dua ra hudng dan hodc bay t6 mong mudn.

Tom lai ¢6 thé thay rang, ¢ mot ngudi duge xem 13 “giam ddc gidu mat” thi nguoi
d6 phai c6 kha ning khién cac giam ddc cua cong ty thudng xuyén thuc hién cac cong
viéc theo hudng dan hodc chi dao ctia minh. Pong thoi phai c6 mdi lién hé nhan qua gitra
su hudng dan hoidc chi dao cia “giam dbe gifiu mat” va cac quyét dinh duogc thuc hién
boi cac giam ddc. Tuy nhién, cic giam ddc van co thé dua ra cac phan quyét doc 14p nhat
dinh ddi véi cac van dé ma “glam dde giéu mat” khong dua ra sy chi dao.

3.2.3. Trach nhiém ciia “gidm déc gidu mdt”

Khi d3 xac dinh dugc “giam ddc gidu mit”, cac nghia vu chung theo quy dinh cua
Dao luat Cong ty Anh ddi véi cac giam dbc s& duoc ap dung cho “giam dbc gidu mat”.”’
Trong mot sd truong hop nhu cong ty cung cp thong tin sai 1éch, khong cong bd thong
tin bat budc,... “giam ddc gidu mat” s& dugc xem nhu 13 mot nguodi quan 1y chinh thirc

(officer) ctia cong ty dé bi xac dinh trach nhiém.*® Ngoai ra, cic quy dinh vé cong khai

3 Secretary of State for Trade and Industry v Deverell [2001] Ch 340

7 Companies Act 2006 (UK) s 170(5), dugc thay thé bdi Small Business, Enterprise and Employment Act 2015
(UK) s 89(1)

¥ Companies Act 2006 (UK) ss 63(2), 68(5), 75(5), 76(6), 84(2), 156(6), 157(5), 162(6), 165(4), 167(4), 272(6),
275(6), 276(3)
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cac loi ich lién quan hodc quy dinh vé cac giao dich phai dwgc thanh vién cong ty chip
thuan ciing duoc 4p dung ddi véi cac “giam dbc gidu mat”.® Bén canh do, “giam déc
gidu mit” ciing 1a mot trong nhimg dbi twong c6 thé bi kién phai sinh (derivative
claims).*

Trén thyc té, trong vu kién Vivendi SA v Richards [2013], thAm phan Newey ctia Toa
an Cap cao England & Wales d tuyén bd rang mot “giam doc gidu mat” phai chiu nhiing
nghia vy, ddc bi¢t 1a nghia vu thién chi (good faith) va it nhat 1a lién quan dén cac hudng
dan va chi dao ma ngudi d6 dua ra cho cac giam déc cong ty. Didu nay doi hoi ho phai
thuc hién quyén han ctia minh trong nhitng gi ho coi 1a loi ich cua cong ty, néu khong ho
c6 thé bi truy ciru trach nhiém twong tu cac giam doc khac.*!

Theo Pao luat Tap doan cua Uc, do “giam ddc giéu mat” dugc quy dinh trong dinh
nghia vé cac giam ddc nodi chung nén cac nghia vu luat dinh s& duoc 4p dung cho ca giam
dbc hop phap, “giam ddc thuc t&” va “giam ddc gidu mat”, trir khi bdi canh thé hién mot
thuc té khac.”? Do d6, néu mot “giam dbc gidu mit” khong hoan thanh cac nghia vu theo
luat dinh ctia ho véi tu cach 1a giam ddc thi co thé bi ASIC, cong ty, co dong hoic bén
thr ba kién.” Con tai Singapore, Toa an Tdi cao ciing cho rang cho du bat ké mot ngudi
c¢6 phai 1a giam ddc hop phap, “giam doc thuc t&” hay “giam ddc gidu mat” thi déu c6
nghia vy nhu nhau d6i véi cong ty theo Pao ludt cong ty va cac van ban phap luat khac
¢o lién quan.*

4. Nguoi quan ly trong quy dinh cia phap luat Viét Nam va dé xuét hoan thién

4.1. Quy dinh phdp ludt Viét Nam vé nguwoi qudn Iy

¥ Companies Act 2006 (UK) ss 187, 223, 231(5), 239(5)

40 Companies Act 2006 (UK) ss 260(5) va 265(7)

4 Vivendi SA Centenary Holdings lii Ltd v Richards & Ors [2013] EWHC 3006 (Ch) [143]

42 Rehana Cassim, tldd, 21

# ‘Shadow directors in the spotlight’ (Australian Institute of Company Directors, 18/5/2016)
<http://www.companydirectors.com.au/director-resource-centre/publications/the-boardroom-report/back-volumes/vo
lume-14-201 lume-14-issue-4 ing-out-of-the-sh s> truy cép ngay 04/11/2021

4 Sakae Holdings Ltd v Gryphon Real Estate Investment Corp Pte Ltd [2017] SGHC 73
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Tai Viét Nam, khai niém ngudi quan Iy doanh nghiép dugc dung dé chi nhitng ngudi
quan 1y thay vi cach goi giam ddc nhu cic qudc gia khac. Giam ddc chi 1a mot trong
nhimg ngudi quan 1y doanh nghiép duoc phap luat quy dinh va duoc hiéu 13 ngudi diéu
hanh hoat dong kinh doanh hing ngay ctia cong ty.*> Theo khoan 24 Diéu 4 Luit Doanh
nghi¢p 2020 (LDN 2020), nguoi quan 1y doanh nghiép 1a ngudi quan 1y doanh nghiép tu
nhan va nguodi quan 1y cong ty, bao gdm chii doanh nghiép tu nhan, thanh vién hop danh,
Chu tich Ho1 déng thanh vién, thanh vién Ho1 df?)ng thanh vién, Chu tich cong ty, Chu tich
Hoi dong quan tri (HDQT), thanh vién HPQT, Giam ddc hodc Tong gidm dbc va ca nhan
gitt chirc danh quan 1y khac theo quy dinh tai Diéu 1é cong ty. Quy dinh nay ciing tuong
tu v6i quy dinh vé nguoi quan 1y t6 chire tin dung duoc quy dinh tai Luat Cac to chiic tin
dung 2012.%

C6 thé thdy rang, theo phap luat Viét Nam, ngudi quan 1y doanh nghiép duoc xac
dinh theo phwong phap liét ké bao gdm cac chirc danh néu trén ma khong dwa vao thuc
quyén giéng nhu phap luat cua cac qudc gia Anh, Uc, Dai Loan hay Singapore,... Diéu
nay din dén nhiing ngudi khong mang danh phan nguoi quan 1y doanh nghiép theo quy
dinh cta phap luat va diéu 16 cong ty thi khong phai 1a ngudi quan 1y du ho c¢6 kha ning
chi dao hodc ap dat y chi Ién nhitng nguoi quan ly. Vay phap luat Viét Nam chua thira
nhan chirc danh “giam ddc thyuc t€” va “giam déc gidu mat” trong quy dinh cua phap luat.
Khi x4c dinh trach nhi¢m phap ly ctia nhiing ngudi quan 1y, phap luat Viét Nam s€ can cuor
theo chtrc danh hop phap ma ngudi d6 dam nhiém thay vi “vén man che™ dé xac dinh
xem nhirng nguoi quan 1y c6 dang hanh dong theo ding vai tro ctiia ho hay liéu c6 nguoi
nao d6 dang thay thé hodc ding sau chi dao nhitng ngudi quan 1y thyc hién nhiém vy va

quyén han cua ho.

* Luat Doanh nghiép 2020, Didu 82(1), 100(2), 162(2)

% Luat Cac to chirc tin dung 2012, Diéu 4(31) quy dinh: “Ngudi quan ly t6 chirc tin dung bao gobm Chu tich, thanh
vién HDQT; Chu tich, thanh vién Hoi dong thanh vién; Tong giam ddc (Giam dbc) va cac chirc danh quan 1y khac
theo quy dinh tai Diéu 1& ciia t6 chirc tin dung.”

4 Khéac véi co ché xuyén man che (“ piercing corporate veil”) nhu da trinh bay ¢ trén, “vén man che” trong truong
hop nay duoc hiéu theo nghia xac dinh liéu rang ding sau ngudi giam doc dang quan 1y, diéu hanh cong ty c6 su chi
dao cua ngudi/td chirc khac hay khong, tir d6 xac dinh chinh xéc trach nhiém phap 1y ctia ho.
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Tuy nhién, phdp luat doanh nghi¢p Viét Nam khi xdc dinh nguoi c6 lién quan cua
doanh nghiép lai c6 mot quy dinh mang bong dang cua “giam déc gidu mat”. Theo khoan
23 Piéu 4 LDN 2020 thi cong ty me va c4 nhan, t6 chitc hodc nhom ca nhan, t chirc c6
kha ning chi phdi hoat dong ctia doanh nghiép duoc xac dinh 1a nguoi 6 lién quan cua
doanh nghiép. C6 thé thdy ring, quy dinh nay duoc xdy dung dua trén sy chi phdi doanh
nghiép va 1a mot trong nhitng tiéu chi dé xac dinh “giam ddc gidu mat”. Nhung day chi la
nhitng ngudi ¢6 lién quan va khong phai “giam dbc gidu mat” vi ho khong phai chiu trach
nhiém nhu mot giam dde thue thu.

4.2. Bit cdp

Viéc phéap luat Viét Nam khong quy dinh vé “giam ddc thuc t&” va “giam ddc gidu
mat” gay ra nhiéu kho khin trong viéc xac dinh nghia vu va trach nhiém cua nguoi thuc
té nam gilr vai trd ngudi quan 1y. Trén thyc té, c6 rat nhidu truong hop mot nguoi khong
dugc bo nhiém hop 18 nhung van giir vai tro ngudi quan 1y, ho duge xem 14 “giam ddc
thuc t&”. Chang han nhu néu mot ngudi duoc bd nhiém 1am giam ddc nhung trong qua
trinh bd nhiém xay ra su cb va viéc bd nhiém van chua hoan thanh, tuy nhién ngudi do
van hoat dong véi vai tro giam ddc va dugce su thira nhan cia cong ty. Néu chi dya vao
viéc nguoi d6 khong dam nhiém chirc danh giam déc mot cach hop 1é ma bo qua trach
nhiém cta ho thi ddy 1a mot diéu thiéu sét, anh huong dén quyén loi hop phép cua cong
ty, chu so hitu cong ty va ca bén thir ba lién quan.

Bén canh d6, viéc khong c6 quy dinh nhan dién “giam déc thuc t€” va “giam déc gidu
mit” con c6 thé dan dén tinh trang bd lot trach nhiém. Vi du nhu vu an EPCO - Minh
Phung, diy dugc xem 1a mét trong nhitng vu 4n kinh té ndi tiéng nhit cua Viét Nam.
Theo do, Tang Minh Phung da 1ap ra hang chuc cong ty TNHH va dua cho nguoi than
lam giam ddc dé thuc hién cac hoat dong nhu ky két cac hop dong, cac hd so cho vay
vbn,... trong khi ban chat nhimg ngudi giam ddc nay ho khong co s am hiéu vé hoat
dong cong ty, ho hanh dong theo sy chi dao cua Tang Minh Phung chir khong phai hanh
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dong voi tu cach cia giam ddc cong ty.*® Co thé thiy rang, Ting Minh Phyung chinh 13
“oiam dbc gidu mit” cua cac cong ty ndy. Khac v6i vu an EPCO - Minh Phung, Nguyén
buc Kién du khong phai 1a thanh vién HPQT cua ngan hang A nhung nhiing chu truong
16n tai ngan hang nay déu do Nguyén Puc Kién khéi xudng va thong qua HDQT dé
chuén y va t6 chirc thuc hién. Do d6 ¢6 thé thdy rang Nguyén Pirc Kién chinh 1a “giam
dbc thyc t&” cua ngan hang A du khong nam giit bat ky vi tri quan 1y ndo. Tuy nhién, néu
cac vu 4n ndy khong ap dung phap luat hinh su vé t0i ddng pham dé xac dinh trach nhiém
hinh su thi viéc phap luat Viét Nam khong quy dinh vé “giam déc thuc t&” va “giam déc
gidu mat” s& gay kho khan trong viéc xac dinh trach nhiém ctia Tang Minh Phyung va bau
Kién. Piéu nay c6 thé dan dén tinh trang bo lot trach nhiém trong khi nhitng ngudi nay
chinh 13 “giam dbc thuc t&”, “giam dbc gidu mat” va dong vai trd chi dao, diéu hanh hoat
dong cua cac cong ty.

Ngoai ra, viéc xac dinh chinh xac ngudi quan 1y ctiia cong ty con c6 y nghia trong viéc
thuc hién cac quy dinh phap luat khac c6 lién quan. Pon ctr phap luat pha san nudc ta quy
dinh nguoi gitt chirc vu quan 1y doanh nghiép bi Toa an tuyén bd pha san ¢ thé khong
dugc quyén thanh 14p doanh nghiép, hop tac x3, khong duoc quyén lam ngudi quan 1y
doanh nghiép, hop tac xa trong thoi han 3 nim ké tir ngdy Toa 4n nhan dan c6 quyét dinh
tuyén bd pha san.*’ Nguoi quan 1y doanh nghiép dugc xac dinh theo quy dinh cia LDN
2020 nén khong bao gdm cac “giam ddc thuc t&” va “giam ddc gidu mit”. Diéu nay dan
dén hau qua 1a nhirng “giam déc thuc t&” va “giam ddc gidu mat” sé khong chiu nhing
han ché vé quyén thanh 1ap doanh nghiép, hop tac xa hay quyén lam ngudi quan 1y doanh
nghiép néu cong ty ma ho c6 quyén luc thuc té hay diung sau bi pha san. Do do, sé& 1a
khong cong bang trong viéc gidi han quyén cia cac giam dbc cong ty nhung lai bo qua
cac “giam ddc thuc t€” va “giam déc gidu mat”.

4.3. Kha nang xdy dung va dp dung cdc quy dinh vé “giam déc thuwc t8” va “giam déc

gidu mat” cho phdp ludt Vigt Nam

“® Bui Xuan Hai, ‘Nguoi quan Iy cong ty theo luat doanh nghiép 1999 — Nhin tir goc do luat so sanh’ (2005) 4/2005

Tap chi Khoa hoc Phdp Iy <https://vncorporatelaw.wordpress.com/2015/02/16/26/> truy cap ngay 7/11/2021
* Luét Pha san 2014, biéu 130
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Ché dinh x4c dinh trach nhiém phéap 1y cua “giam dbc thuc t&” va “giam dbc gidu
mat” tir 1du di tré thanh mot phan quan trong trong phap luat quan tri cong ty cua céc
qudc gia nhu M§, Anh, Uc,... C6 thé thiy ring, viéc xay dung hanh lang phap 1y dé nhan
dién “giam dbe thue t&” va “glam dbe giéu mat” mang lai gia tri tich cyc cho ca khia canh
phap 1y va kinh té. Boi 18, ché dinh nay dé cao tinh thugng ton phap luat, dé cao nguyén
tac khong bo lot trach nhiém, bat ki ai du khong duoc bd nhiém hop phap nhung hanh
dong voi1 vai tro nguoi quan ly cong ty thi phai chiu trach nhi¢ém nhu ngudi quan ly hop
phap. Dong thoi, ché dinh nay ciing huéng dén viéc bao vé quyén va loi ich chinh dang
ctia cac thanh vién trong cong ty cling nhu cac bén c6 lién quan. Chang han nhu céc co
dong trong cong ty co thé yén tam gop von vao cong ty ma khong con lo so rang licu
nguoi quan 1y thue té hodc gidu mit cia cong ty loi dung k& hé phap ludt dé trén tranh
trach nhiém, gy anh hudéng dén loi ich cong ty hay. Bén canh dé, nhd vao nhitng quy
dinh x4ac dinh trach nhiém ctia “giam ddc thyc t€” va “giam ddc gidu mat” ma moi truong
quan tri cong ty trd nén lanh manh hon, cac nha dau tu co tién hanh hoat dong kinh doanh
ma khong con e ngai nhitng ruai ro khi hop tac véi nhitng nguoi quan 1y khong dugce cong
ty b nhiém hop phap. Vi nhitng loi ich ma ché dinh “giam ddc thuc t&” va “giam ddc
gidu mat” mang lai thi viéc phap luat Viét Nam bo sung thém ché dinh nay vao hé thong
phap luat qubc gia 1a diéu can thiét va dap ung v6i xu thé hoi nhap. Pong thoi, viée bo
sung quy dinh vé “giam ddc thuc t&” va “giam dbc gidu mat” hoan toan khong co diém
nao mau thuln voi cac quy dinh phap luat hién hanh cua Viét Nam va cac diéu udc quoc
té ma Viét Nam tham gia.

Tuy nhién, viéc xem xét bd sung cac quy dinh vé “giam déc thuc t&” va “giam déc
gidu mat” can phai duoc nghién ctru cho phu hop véi bdi canh cua phap luat Viét Nam.
Theo phép luit cua cic nudc theo hé thong Thong ludt (Common law), viéc xac dinh
“giam dbc thuc t&” va “giam dbc gidu mat” khong phai 1a diéu qua khé khan. Bai 18, bén
canh nhiing tiéu chi duogc phap luat quy dinh trong cac Pao luat, tuy theo mdi vu tranh
chap Toa 4n s& dua trén nhimg tinh tiét thuc t& dé dua ra két luan cudi cung. Thuc tién
cho thay, c6 nhiing vu tranh chip xay ra khi chua c6 phap luat diéu chinh cach thirc xac

dinh “giam doc thyc t€” va “giam doc giau mat” mdt cach hoan chinh, nhung Toa an cua
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mot sd quéc gia da 1ap luan dya trén nhiing sy kién thuc té dién ra dé xac dinh trach
nhiém phap 1y cua “giam ddc thuc t&” va “giam ddc gidu mit”. Hon thé, két luan cua cac
Toa an d6i voi cac vu an nay con trd thanh nén tang phap 1y tiéu biéu dé Toa an trong
nude va cac qudc gia trén thé giéi dinh hudng trong viée xac dinh “giam ddc thuc t&” va
“oiam ddc gidu mat” nhu cac an 18 Lo-Line Electric Motors [1988],°° Ltd Re Hydrodam
(Corby) Ltd [1994] ctia Toa an tbi cao nudc Anh.*! Tuy nhién, ddi véi cic nude theo hé
thong Dan luat (Civil law) dién hinh nhu Viét Nam thi viéc xac dinh “giam déc thyc t&”
va “giam dbc gidu mat” con nhidu kho khin. Boi vi dic trung cta hé thong Civil law 13
yéu ciu xay dung cac vin ban quy pham phap luat cu thé dé diéu chinh cac mdi quan hé
phap 1y xay ra trong xa hoi. Piéu nay khién cho Toa an cac nudc kho c6 thé nhan dién
dugc “gidm ddc thuc t&” va “giam ddc giéu mat” mot cach toan dién khi ma hoat dong
quan tri cong ty dién ra da dang va phurc tap ma cac vin ban quy pham phap luat lai kho
c6 thé bao quat hét nhimg su kién thuc té c6 thé xay ra. Thé nén, ddi voi cac qudc gia
theo hé théng Civil law thi viéc xac dinh duoc trach nhiém phap 1y cia “giam ddc thuc
t&” va “giam ddc gidu mat” van con vudng nhidu bat cip can dugc nghién ciru k¥ cang.
Ngoai ra, trudc khi xdy dung cac quy dinh vé “giam dbc thuc t&” va “giam déc gidu
mat”, phap ludt Viét Nam c6 thé xdy dung cac quy dinh vé co ché “xuyén qua man che
cong ty” trude tién dé dam bao phat huy tdi da viéc truy ctru trach nhiém cua cic “giam
dbc thuc t&” va “giam dbc gidu mat”. “Xuyén qua man che cong ty” va “giam ddc thuc
t&€”, “giam dbc gidu mat” duoc xem 1a hai co ché bd trg cho nhau trong viée truy ctru
trach nhiém cua nhitng ngudi c¢6 quyén luc thuc té hay dung sau cong ty. Nhd vao cac
quy dinh vé “giam dbc thuc t&” va “giam ddc gidu mit”, nhitng nguoi diéu hanh, chi phdi
cong ty trén thuc té s& bi xac dinh trach nhiém néu thyc hién hanh vi xAm pham loi ich
cong ty va bén thtr ba lién quan. Tiép do6, viéc van dung co ché “xuyén qua man che cong

ty” s€ budc ho chiu trach nhiém bang toan bo tai san cuia minh. Piéu nay khién cho cac

0 Lo-Line Electric Motors Ltd, Re [1988] Ch 477
5 Re Hydrodam (Corby) Ltd [1994] 2 BCLC 180
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“giam dbc thuc t€” va “giam dbc gidu mat” s& hanh dong mot cach trung thuc, man can vi
loi ich cua cong ty.
4.4. Dé xuit

Dua trén nhitng bat cdp cta phap luat Viét Nam va sy tham khao phap luat cua céac
qudc gia trén thé gisi vé “giam ddc thyuc t€” va “giam ddc gidu mat”, nhom tac gia dua ra
mot s6 dé xuat nham hoan thién phéap luat Viét Nam vé ngudi quan 1y doanh nghiép nhu
sau:

Thir nhdt, can phai thtra nhan “giam ddc thuc t&” va “giam dde giéu mat” tai Viét
Nam béi vai trd v cling quan trong cia hai loai giam ddc nay. Ngoai ra, viéc thira nhan
thtra nhan “giam dbe thue t€” va “giam dbe giéu mat” tai Viét Nam c6 thé gitp han ché
sy thiéu trach nhiém cua nhitng ngudi quan 1y mot cong ty Viét Nam véi tu cach 1a “giam
dbc thyc t&” va “giam déc gidu mit” va bao vé nha dau tu.”

Thir hai, can phai stra d6i khai niém vé ngudi quan 1y doanh nghiép. Viéc phap luét
hién hanh liét ké cu thé cac chirc danh dugc xem 1a nguoi quan 1y doanh nghiép gay ra
nhiéu han ché trong khi trén thyc té nhitng ngudi quan 1y doanh nghiép c6 thé nam ngoai
nhitng chitc danh nay. Chtrc danh khong phan anh dung thuc quyén cia mot nguoi® nén
can phai can ctr vao thyc quyén dé xac dinh ngudi quan 1y cong ty. Do d6 néu mudn liét
ké thi phap luat khéng nén gidi han nhitng chirc danh cu thé ma can mo rong thém nhiing
nguoi thuc té tham gia quan 1y cong ty hodc ¢ kha ning chi phdi cong ty bang cach chi
dao hoic 4p dat ¥ chi dbi véi nhitng nguoi quan 1y trén danh nghia.

Thir ba, Hoi dong thAm phan Toa an nhan din Tdi cao can x4y dung va ban hanh nghi
quyét huéng din dé xac dinh “giam dbc thuc t&” va “giam dbc gidu mat”. Cac tiéu chi dé
xéac dinh “giam ddc thue t&” va “giam ddc gidu mat” cla cac nude phat trién cé thé duoc
xem xét. Theo d6 “giam déc thuc t&” 1a nhitng nguoi nguoi hoat ddng nhu mot giam dde

cua cong ty va dugc nhitng nguoi trong cong ty, cac bén lién quan xem la giam doc. Con

52 Toan Le Minh, ‘Gordon Walker Corporate Governance of Listed Companies in Vietnam’ (2008) 20(2)(6) Bond
Law Review 30 <https://blr.scholasticahg.com/article/5520> truy cap ngay 10/11/2021
3 Pd Minh Tuén, Mét s6 van dé phdp 1y vé nghia vu ciia nguoi quan 1y cong ty (NXB Tu phap 2018) 41
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“giam dbc gidu mat” 1a ngudi thuong xuyén dua ra cic chi dao chi phdi hoat dong cua
cong ty cho nhiing ngudi quan 1y cua cong ty thuc hién theo.

Cudi ciing, nghi quyét ciia Hoi dong tham phan Toa an nhan dan Ti cao can phai quy
dinh rang cac “giam déc thyc t&” va “giam dbc gidu mat” phai thuyc hién cac nghia vu
theo quy dinh cuia phap luat va Diéu 1é cong ty nhu mot nguoi quan 1y cong ty that thu.
Néu vi pham, cac “giam ddc thuc t&” va “giam ddc gidu mat” phai chiu cac trach nhiém
dan sy, hanh chinh va hinh sy tuong ing. Viéc dat ra cac nghia vu va trach nhiém ddi voi
cac “giam dbe giéu mit” duoc xem nhu mot cach dé ngan can sy ton tai cua ho.>* Bén
canh do, cac quy dinh phéap luat co lién quan nhu phép luat pha san di phan tich can phai
duogc ap dung cho cac “giam dbc thyuc t&” va “giam doc gidu mat”.

5. Két lun

Viéc phap luat Viét Nam khong quy dinh vé& “giam ddc thyuc t&” va “giam doc gidu
mat” gdy ra nhiéu kho khan trong viéc xac dinh trach nhiém phép 1y cta nhing ngudi
quan 1y cong ty, anh huong dén quyén va loi ich hop phép cua cong ty, cha so hitu va cac
bén lién quan. Vay nén, dé tranh tinh trang “bo lot trach nhi€ém”, phap luat Viét Nam nén
m¢ rong hon khai niém “ngudi quan 1y doanh nghiép” va dit ra quy dinh cu thé dé c6 thé
nhan dién duoc “giam ddc thuc t&” va “giam ddc gidu mit. Thiét nghi trong hoan canh
phap luat cac nudc phat trién déu dit ra quy dinh dé xac dinh “giam déc thuc t&” va
“oiam ddc gidu mat” thi viéc phap luat Viét Nam nhin nhan va dinh huéng phu hop véi

tinh hinh dt nudc 1a can thiét.

% Organisation for Economic Co-operation and Development (OECD), White Paper on Corporate Governance in
Asia (2003) 53
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